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Opening 

Local Government NSW (LGNSW) is the peak body for local government in NSW, 
representing NSW general purpose councils and related entities. LGNSW facilitates the 
development of an effective community-based system of local government in the State. 
 
LGNSW thanks the Joint Standing Committee on Electoral Matters (Committee) for the 
opportunity to provide a submission to the Inquiry into the impact of expenditure caps for 
local government election campaigns.  
 
This submission is in draft form until endorsed by the LGNSW Board. Any revisions made by 
the Board at that time will be forwarded to the Committee in due course. 
 

Introduction 

Councils and communities deserve certainty, consistency and fairness in elections, and local 
government is committed to ensuring transparency and integrity in the electoral process. If 
mishandled, electoral funding, donations and expenditure have the potential for significant 
reputational damage to the local government sector.  
 
The Electoral Funding Act 2018 represents the first time that expenditure caps have been 
placed on the local government sector. Disappointingly, the Electoral Funding Act was 
rushed through the NSW Parliament without consultation with local government, and with no 
local government input into how the local government electoral expenditure caps could be 
formulated. 
 
As a result, the Act establishes an inconsistent and inequitable electoral expenditure regime 
for local government, holds local government to a standard of compliance beyond that 
expected of State government, and appears to operate contrary to its own objectives. If not 
amended prior to the 2020 local government general elections, it is LGNSW’s view that the 
Act’s provisions will have an adverse effect on the manner in which local government 
election campaigns are able to be run. 
 
As the peak body for local government in NSW, LGNSW has continued to express concern 
with the Act and the lack of consultation in its development and has called for the Act to be 
referred to Committee for inquiry. 
 
LGNSW now welcomes the NSW Government’s decision to refer this matter. 
 

Terms of Reference 
 

On 15 August 2018 the NSW Government referred to the Committee an Inquiry into the 
impact of expenditure caps for local government election campaigns, with the following 
Terms of Reference: 
 

That the Committee inquire into and report on the impact of the expenditure caps for 
local government election campaigns on local government areas and wards with 
different populations, with particular reference to: 
 

a) Whether the current expenditure caps are adequate; 
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b) Whether the number of enrolled electors in a ward or local government 
area is the best method to calculate expenditure caps; and 

c) Whether the current divisions around the number of enrolled electors on 
which the expenditure cap is calculated are adequate 

 

Legal advice 
 

This submission is, in part, guided by legal advice on the Electoral Funding Act provided to 
LGNSW by McCullough Robertson Lawyers on 27 July 2018. The legal advice is referred to 
throughout this submission and is provided to the Committee as part of this submission at 
Attachment B. 
 

Note on data used in this submission 
 

Throughout this submission, per-elector estimates of electoral expenditure caps are 
determined using enrolled elector numbers sourced from the NSW Electoral Commission’s 
local government resources database of spreadsheets dated 24 August 2018.1 These 
spreadsheets represent the most up-to-date figures for enrolled electors, but do not include 
non-residential electors. However, at the 2016 and 2017 local government general elections, 
the number of non-residential electors in Local Government Areas (LGAs) was negligible 
(with most having fewer than 10 non-residential electors). The only exception is the City of 
Sydney which had 22,972 electors on the non-residential roll. As such, this submission uses 
data for both residential and non-residential electors for the City of Sydney only, sourcing 
this data from the official report of the 2016 general election.2 
 

PART A – Whether current expenditure caps are adequate 

The Electoral Funding Act 2018 represents the first time that expenditure caps have been 
placed on the local government sector in NSW. The electoral expenditure caps for local 
government elections impose spending limits on candidates, parties and third-party 
campaigners during a prescribed period prior to, and including, election day.  
 
Electoral expenditure is broadly defined in section 7 of the Act to mean: 
 

…expenditure for or in connection with promoting or opposing, directly or indirectly, a 
party or the election of a candidate or candidates or for the purpose of influencing, 
directly or indirectly, the voting at an election, and which is expenditure of one of the 
following kinds: 
 

(a)  expenditure on advertisements in radio, television, the internet, cinemas, 
newspapers, billboards, posters, brochures, how-to-vote cards and other 
election material, 

(b)  expenditure on the production and distribution of election material, 

                                                           
1 NSW Electoral Commission, Council Area Statistics, available at: 
https://roll.elections.nsw.gov.au/lg/ex35 [accessed 7 September 2018] 
2 NSW Electoral Commission, Supplementary Report on the 2016 Local Government Elections, 2016, 
available at: 
http://www.elections.nsw.gov.au/__data/assets/pdf_file/0005/242717/NSWEC_2016_LGE_Report_Su
pplementary_Report.pdf   

https://roll.elections.nsw.gov.au/lg/ex35
http://www.elections.nsw.gov.au/__data/assets/pdf_file/0005/242717/NSWEC_2016_LGE_Report_Supplementary_Report.pdf
http://www.elections.nsw.gov.au/__data/assets/pdf_file/0005/242717/NSWEC_2016_LGE_Report_Supplementary_Report.pdf
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(c)  expenditure on the internet, telecommunications, stationery and postage, 

(d)  expenditure incurred in employing staff engaged in election campaigns, 

(e)  expenditure incurred for office accommodation for any such staff and 
candidates (other than for the campaign headquarters of a party or for the 
electorate office of an elected member), 

(f)  expenditure on travel and travel accommodation for candidates and staff 
engaged in electoral campaigning, 

(g)  expenditure on research associated with election campaigns (other than 
in-house research), 

(h)  expenditure incurred in raising funds for an election or in auditing 
campaign accounts, 

(i)  expenditure of a kind prescribed by the regulations. 
 

The explanatory memorandum to the Electoral Funding Bill 2018 makes clear that the 
intended purpose of local government electoral expenditure caps is to create a regime 
similar to the existing electoral expenditure caps for State election regimes. 
 
However, while NSW’s 93 State electoral districts contain broadly similar elector numbers 
(approximately 56,000 electors per district) and are reviewed each electoral cycle to ensure 
that this balance is maintained, the 128 LGAs in NSW contain vastly divergent numbers of 
enrolled electors.  
 
The most recent electoral roll records indicate that Brewarrina Shire Council has 925 
enrolled electors while Central Coast Council has 251,690 enrolled electors. Indeed, 28 
LGAs have fewer than 5000 enrolled electors, while 34 LGAs have more than 50,000 and 18 
have more than 100,000 enrolled electors.3 This extreme variation in enrolled elector 
numbers for LGAs across NSW presents challenges in legislating for fair and equitable 
electoral expenditure caps.  
 
As outlined below, it is LGNSW’s view that the caps on electoral expenditure for local 
government, as currently set out in the Electoral Funding Act, are inadequate in terms of 
their formulation, consistency, operation and fairness. As currently drafted, they will result in 
inequitably divergent levels of electoral expenditure at the 2020 local government general 
elections.  
 
It is also LGNSW’s view that the local government electoral expenditure arrangements do 
not align with the objectives of the Electoral Funding Act as set out in section 3 and repeated 
in full as follows: 
 
(a) to establish a fair and transparent electoral funding, expenditure and disclosure scheme, 

(b) to facilitate public awareness of political donations,  

(c) to help prevent corruption and undue influence in the government of the State or in local 
government, 

                                                           
3 NSW Electoral Commission, Council Area Statistics, 24 August 2018, available at: 
https://roll.elections.nsw.gov.au/lg/ex35  

https://roll.elections.nsw.gov.au/lg/ex35
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(d) to provide for the effective administration of public funding of elections, recognising the 
importance of the appropriate use of public revenue for that purpose, 

(e) to promote compliance by parties, elected members, candidates, groups, agents, third-
party campaigners and donors with the requirements of the electoral funding, 
expenditure and disclosure scheme. 

The adequacy of separate elements of the expenditure caps is reviewed below.  
 

Formulation of expenditure caps – candidates and parties 
 

The caps that apply to local government candidates and parties are not fixed amounts under 
the Act. Rather, differing rates are applicable depending on a number of variables as set out 
in section 31 of the Act, including whether the candidate is endorsed by a party, is running 
as a ‘grouped candidate’, is also a mayoral candidate, whether the LGA is divided into wards 
and the number of electors that were enrolled in the LGA at the previous general election.  
 
During the Second Reading Speech for the Act, the Hon. Anthony Roberts MP stated that 
the expenditure caps for local government would be struck at a lower rate than those 
applicable to State elections in order to reflect the lower number of voters, smaller 
geographic areas and ‘traditionally much lower spending levels in local government 
elections’4. 
 
In terms of voter numbers, it is worth noting that if the average State electoral division (with 
56,000 electors) were an LGA, it would be smaller than almost a quarter of NSW LGAs.  
 

Chart: NSW local government areas by enrolled electors, contrasted with NSW State 
electoral division   

                                                           
4 The Hon. Anthony Roberts MP, Hansard - Electoral Funding Bill 2018 Second Reading Speech, 17 
May 2018, available at: 
https://www.parliament.nsw.gov.au/Hansard/Pages/HansardResult.aspx#/docid/'HANSARD-
1323879322-101944'  
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By way of comparison, for the NSW Legislative Assembly, the Electoral Funding Act 
provides for a cap of $184,200 in campaign expenditure. This is for an electorate of 
approximately 56,000 electors. In contrast, an ungrouped mayoral candidate standing for 
election in Liverpool City Council would be subject to an expenditure cap of $30,000, for an 
LGA electorate of more than 134,000 electors.  
 

Wards 

 
Local Government Areas across NSW are either divided into wards which operate as 
separate electoral divisions for the purposes of electing councillors, or they are undivided 
and operate as a single electoral division for that local government area. 
 
A council must not divide an area into wards or abolish a ward structure unless it has 
obtained approval to do so following referendum held in its local government area.5 Of 
NSW’s 128 LGAs, 49 are currently divided, in varying arrangements of two, three, four or 
five separate wards in the LGA. One additional LGA, Shellharbour City Council, will be 
divided into wards for the 2020 local government election, following a successful referendum 
at the 2017 local government elections.  
 
As the division of an LGA into wards is a matter for each LGA, there is no consistency 
across NSW as to when or where wards are established. For example, The Hills Shire 
Council with approximately 112,000 enrolled electors is divided into four wards, whereas 
Campbelltown City Council with around 108,000 is undivided. Similarly, Warren Shire with 
2000 electors is divided into four wards, while Bourke Shire with 1800 electors is undivided. 
The Electoral Funding Act distinguishes wards from the broader LGA in determining local 
government party and candidate electoral expenditure caps, which has the effect of 
significantly increasing caps in LGAs that are divided into wards. 
 
For example, for parties that endorse candidates in a local government general election, 
subsection 31(2) of the Act provides that the electoral expenditure cap for the parties is 
$5000 per ward (in LGAs divided into wards and in which the party endorses a candidate in 
that ward) and $5000 per LGA not divided into wards in which the party endorses a 
candidate in that LGA. The effect of this mechanism is outlined in the table below. 
 

LGA division structure Total party electoral expenditure cap for the LGA (s31(2)) 

Undivided LGA $5000 

2 wards $10,000 

3 wards $15,000 

4 wards $20,000 

5 wards $25,000 

Table: Total party expenditure cap for LGAs divided into wards 
 
The disparity this creates when applied to similarly sized regional, metropolitan and rural 
LGAs can be seen in the following examples (which assume that a party has endorsed 
candidates in all wards of an LGA). 
 

                                                           
5 Local Government Act 1993, s210 
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LGA Enrolled 
electors 

Wards S31(2) party 
cap total for 

LGA 

Cap represented as $ 
per enrolled elector 

in LGA 

Regional 

Orange 29,351 Undivided $5,000 $0.17 

Ballina 33,210 3 $15,000 $0.45 

Dubbo 36,341 5 $25,000 $0.69 
 

Metro 

Campbelltown 107,524 Undivided $5,000 $0.05 

Fairfield 130,354 3 $15,000 $0.12 

Cumberland 125,311 5 $25,000 $0.20 
 

Rural 

Bourke 1,802 Undivided $5,000 $2.77 

Carrathool 1,856 2 $10,000 $5.39 

Warren 1,985 4 $20,000 $10.08 

Table: Party expenditure caps for selected LGAs (s31(2)) 
 
As demonstrated above, regardless of the overall size of an LGA, the Electoral Funding Act 
sets higher party expenditure caps for those LGAs that are divided into wards.  
 
The disparity is at its most extreme when comparing allowable party expenditure for 
Campbelltown and the City of Sydney (no wards, $5000 party cap, i.e. less than five cents 
per enrolled elector) with allowable party expenditure for Warren Shire Council (four wards, 
$20,000 party cap, i.e. more than $10 per enrolled elector).  
 
Evidently, the formulation of the caps results in inequitable outcomes even for LGAs with 
similar characteristics, including those with similar numbers of enrolled electors. This 
distortion is further compounded when candidate and group caps are considered. 
 

Numbers of enrolled electors 

 
The Electoral Funding Act applies a two-tiered formula to local government electoral 
expenditure caps for candidates, with higher expenditure caps for LGAs or wards that have 
more than 200,000 enrolled electors. These operate distinctly for general elections and by-
elections, as outlined below. 
 
In a general election 
 
Of the 128 LGAs in NSW, only three (Blacktown, Canterbury-Bankstown and Central Coast) 
have more than 200,000 enrolled electors in the LGA. However, each of these three LGAs 
are divided into five wards and so do not trigger the higher tier cap for general elections, as 
none of the wards have more than 200,000 electors.  
 
As a result, the delineation of 200,000 enrolled voters is currently ineffective for general 
elections as all candidates would be subject to the same, lower tier caps. 
 
The candidate electoral expenditure caps also vary depending on whether a candidate is 
grouped or ungrouped, or is endorsed by a party or independent. 
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Similar to the disparities outlined above for party electoral expenditure, the candidate caps 
also skew expenditure in such a way that candidates in LGAs with wards and with lower 
numbers of enrolled electors have a much higher cap per enrolled elector than candidates in 
LGAs that are undivided and have higher numbers of enrolled electors. Examples of this 
disparity for regional, metropolitan and rural LGAs follow.  
 

LGA Enrolled 
electors 

Wards S31(5) cap total for 
party group 

candidates in all 
wards of LGA 

Cap 
represented as 
$ per enrolled 
elector in LGA 

Regional 

Coffs Harbour 54,971 Undivided $30,000 $0.55 

Port Stephens 54,546 3 $90,000 $1.65 

Maitland 59,270 4 $120,000 $2.02 
 

Metro 

Campbelltown 107,524 Undivided $30,000 $0.28 

Hornsby 99,261 3 $90,000 $0.91 

Bayside 100,966 5 $150,000 $1.49 
 

Rural 

Hay 2,123 Undivided $30,000 $14.13 

Lockhart 2,328 3 $90,000 $38.66 

Walcha 2,297 4 $150,000 $65.30 

Table: Electoral expenditure caps in selected LGAs for candidate groups endorsed by a 
party (s31(5)) 
 

LGA Enrolled 
electors 

Wards S31(4) 
independent 

candidate 
cap 

Cap represented as $ 
per enrolled elector 

in ward or in 
undivided LGA 

Warren 1,985 4 $25,000 $50.38 

Tenterfield 4,980 5 $25,000 $25.10 

Clarence Valley 39,486 Undivided $25,000 $0.63 

Woollahra 40,726 4 $25,000 $2.46 

Mid-Coast  73,495 Undivided $25,000 $0.34 

Ku-ring-gai 82,215 5 $25,000 $1.52 

Campbelltown 107,524 Undivided $25,000 $0.23 

Northern Beaches 182,526 5 $25,000 $0.68 

Table: Electoral expenditure caps in wards or undivided LGAs for independent ungrouped 
candidates (s31(4)) 
 
Whether independent, party-endorsed, grouped or ungrouped, the same two-tiered 
approach applies to local government electoral expenditure for all candidates in general 
elections. Common to all categories of candidate cap for general elections, there are no 
electorates where the higher (200,000+ electors) tier is in effect.  
 
In a by-election 
 
Electoral expenditure caps for local government by-elections have the same two-tiered cap 
with the threshold set at 200,000 electors. However, in contrast to general elections, the 
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applicable cap for by-election candidates is determined by the number of enrolled electors in 
the entire LGA, even if the by-election is being held in one ward only. By-election caps for 
candidates do not vary based on whether a candidate is or is not endorsed by a party. 
 
As such, a candidate in a by-election in Blacktown, Canterbury-Bankstown or Central Coast 
LGAs (which have more than 200,000 electors) would be subject to an expenditure cap of 
$60,000. In the 125 other LGAs in NSW, an expenditure cap of $40,000 would apply.  
 
Again, the table below demonstrates vastly divergent expenditure caps for LGAs with 
varying numbers of enrolled electors, when considered on a per elector basis. 
 

LGA Enrolled 
electors 

Wards S31(9) by-
election 

candidate 
cap 

Cap represented as $ 
per enrolled elector 

in relevant ward or in 
undivided LGA 

Warren 1,985 4 $40,000 $80.60 

Cobar 3,121 Undivided $40,000 $12.82 

Inverell 11,861 Undivided $40,000 $3.37 

Canada Bay 57,529 Undivided $40,000 $0.70 

Blue Mountains 59,375 4 $40,000 $2.69 

Campbelltown 107,524 Undivided $40,000 $0.37 

Penrith 138,349 3 $40,000 $0.87 

Northern Beaches 182,526 5 $40,000 $1.10 

Blacktown 217,167 5 $60,000 $1.38 

Canterbury-Bankstown 224,474 5 $60,000 $1.34 

Central Coast 251,690 5 $60,000 $1.19 

Table: By-election expenditure caps in selected LGAs for a candidate in a single ward or 
undivided LGA (s31(9)) 
 
That a candidate’s per-elector electoral expenditure in a Penrith by-election ($0.87) amounts 
to more than double the figure in Campbelltown ($0.37) is concerning. The disparity is even 
more stark when considering that a candidate in a by-election in Warren can spend 217 
times more per elector than a candidate in a by-election in Campbelltown. Further, this 
arrangement does not take into consideration the greater costs that can be involved in 
campaigning in larger, metropolitan LGAs. (For State legislature elections, the overall higher 
expenditure caps provide for a level of spending better able to meet these higher costs). 
 

Directly elected mayor  
 

The Electoral Funding Act also sets out expenditure caps for candidates for the position of 
mayor, where the mayor is directly elects at local government elections6. The Local 
Government Act 1993 provides that mayors can be elected either by electors, or by 
councillors from among their number. The method of election for mayor can only be changed 
following a successful referendum in the LGA.7  
 
In NSW at present, there are 32 directly elected mayors. As a result of successful referenda 
at 2016 and 2017 local government elections, there will be 34 direct mayoral elections at the 
2020 local government elections.  

                                                           
6 The note at section 31(1) of the Electoral Funding Act is clear that the Act does not apply to an 
election of a mayor by councillors.  
7 Local Government Act 1993, sections 227-229 



 

Draft LGNSW submission to the Inquiry into the impact of  
expenditure caps for local government election campaigns  
  11 
 

Electoral expenditure caps for mayoral elections have the same two-tiered cap with the 
threshold set at 200,000 electors. However, none of the 34 LGAs that will directly elect their 
mayor in 2020 have more than 200,000 enrolled electors. As such, the higher tier cap for 
mayoral elections is not, at present, triggered for any LGAs in NSW and mayoral candidate 
caps are the same for all LGAs that directly elect mayors, regardless of their number of 
enrolled electors. As demonstrated in the following chart, this means that mayoral 
candidates standing for election in LGAs with fewer numbers of electors are entitled to a 
substantially higher expenditure cap on a per-elector basis. A mayoral candidate in Uralla 
can spend 33 times as much per-elector than a mayoral candidate in Lake Macquarie. 
 

 

Chart: Grouped mayoral candidate expenditure cap ($15,000) per-elector for the 34 LGAs 
that will directly elect mayors in 2020 (s31(7)) 
 
A mayoral candidate who is part of a group standing for election is entitled to an expenditure 
cap of $15,000 in all LGAs that directly elect mayors. This cap may allow for a reasonable 
level of electoral expenditure in smaller, rural LGAs. However, in larger LGAs – including in 
metropolitan Sydney – where it is traditionally more expensive to run campaigns, a cap of 
$15,000 may be prohibitively low.  
 
Further, the Local Government Act8 permits candidates for election as a councillor to stand 
for election as a mayor in the same election. Section 31(14) of the Electoral Funding Act 
provides that if a candidate is running for mayor and councillor at the same time, then the 
applicable electoral expenditure cap is that for mayor.  
 
Electoral expenditure caps that are available to mayoral candidates are higher than caps 
that are applicable to party endorsed and independent candidates. As such, in the 34 LGAs 
that will directly elect mayors in 2020, this provision may have the unintended effect of 
creating an incentive for candidates to nominate for mayor in order to access the higher cap 
– when they have no other intention of running for mayor.  
 

                                                           
8 Section 283 
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This provision creates a loophole that has the potential to dilute the integrity of mayoral 
elections, and thus appears not to align with the Act’s objective to establish a fair 
expenditure scheme. 
 

 
Recommendation 1: The formula for determining local government expenditure caps 
must be more fairly and consistently structured, in a manner that accounts for varying 
elector numbers in LGAs and other relevant characteristics of the LGA. 

 
Recommendation 2: Expenditure caps for mayoral candidates should be structured in a 
way that does not create incentives for all candidates to stand for election as mayor in 
order to access a higher expenditure cap.  
 

 

Formulation of expenditure caps – third-party campaigners 
 

The Electoral Funding Act also imposes caps on local government electoral expenditure by 
third-party campaigners, such as local community and advocacy groups. For local 
government general elections, the applicable cap for a third-party campaigner is $2,500 
multiplied by the number of LGAs for which the third-party campaigner incurs electoral 
expenditure.9  
 
The Act further limits third-party campaigner electoral expenditure to $2,500 per ward or 
LGA where the  expenditure is for advertising or material that targets the LGA or ward, or 
candidates in that LGA or ward.10 In effect, this prohibits a third-party campaigner from 
circumventing the cap by campaigning in additional LGAs for the purpose of increasing the 
overall cap and spending that increased amount in one LGA. For example, a third-party 
campaigner cannot nominally campaign in four LGAs to access a $10,000 cap and then 
spend all or almost all of the $10,000 targeting a single LGA. Rather, subsections 31(12) and 
(13) limit the expenditure targeting a single LGA to $2,500. 
 
The single tiered cap amount of $2,500 again results in distorted expenditure caps for LGAs 
of varying population sizes, as demonstrated in the following table.  
 

LGA Enrolled electors Third-party 
expenditure cap for 

expenditure 
targeting that LGA 

Cap represented as 
$ per enrolled 

elector in ward or 
in undivided LGA 

Central Coast 251,690 $2,500 <$0.01 

Blacktown 217,167 $2,500 $0.01 

City of Sydney 141,369 $2,500 $0.02 

Parramatta 132,134 $2,500 $0.02 

Burwood 20,461 $2,500 $0.12 

Hunters Hill 10,030 $2,500 $0.25 

Narromine 4,600 $2,500 $0.54 

Bogan 2,010 $2,500 $1.24 

Brewarrina 925 $2,500 $2.70 

Table: Third-party campaigner expenditure caps for selected LGAs (s31(10)) 
 

                                                           
9 Subsection 31(10) 
10 Subsections 31(12) and (13) 
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As demonstrated above, a third-party campaigner seeking to run a campaign targeting local 
issues in Central Coast Council LGA would be permitted electoral expenditure of less than 
one cent per elector. In fact in 34 LGAs across NSW, third-party campaigners are limited to 
expenditure of less than five cents per elector. 
 
Indeed, in 118 of the 128 LGAs in NSW, a locally focused third-party campaigner could not 
pay postage costs for a single letter to each elector, to say nothing of printing and other 
costs that may be involved in running an effective campaign. The $2,500 sum would be 
similarly inadequate for costs associated with campaign expenses including for advertising, 
telecommunications, digital campaigns and for production of other materials related to 
campaigning in the election. 
 
The Panel of Experts, in its Final Report on Political Donations (Schott Report), asserted 
that: ‘third-party campaigners should have sufficient scope to run campaigns to influence 
voting at an election – just not to the same extent as parties or candidates’.11 During the 
second reading speech for the Electoral Funding Bill, the Hon. Anthony Roberts MP stated 
that third-party campaigner electoral expenditure caps had been lowered in response to the 
Schott Report12. While the Schott Report was referring to third-party campaigners in a State 
rather than local government context, the same principles should apply to local government 
elections.  
 
Plainly, electoral expenditure caps amounting to less than two cents per elector do not allow 
third-party campaigners sufficient scope to run campaigns to influence voting. This low and 
inflexible third-party cap effectively stifles the voice of community groups that may campaign 
on local environmental, development or neighbourhood issues – particularly in LGAs with 
greater numbers of electors. 
 
The legal advice sought by LGNSW further found that the provisions relating to third-party 
campaigners were complex, onerous and confusing, and that there was a real risk that the 
applicable caps would be misunderstood and unintentionally breached.13 Further, the legal 
advice found that restrictions on third-party campaigners may limit their ability to participate 
in the electoral process and so may impermissibly restrict the implied freedom of 
communication as set out in the Constitution.14   
 

 
Recommendation 3: Electoral expenditure caps for third-party campaigners must be set 
at a level, or levels, that allow for genuine engagement with electors in LGAs of different 
sizes. 
 

 

                                                           
11 NSW Department of Premier and Cabinet, Panel of Experts, Political Donations Final Report – 
Volume 1 (Schott Report), December 2014, p.112, available at:  
https://www.dpc.nsw.gov.au/assets/media-news/95/attachments/611c3861d7/Volume_1_-
_Final_Report.pdf 
12 The Hon. Anthony Roberts MP, Hansard - Electoral Funding Bill 2018 Second Reading Speech, 17 
May 2018, available at: 
https://www.parliament.nsw.gov.au/Hansard/Pages/HansardResult.aspx#/docid/'HANSARD-
1323879322-101944' 
13 At paragraphs 4.19 and 4.23 
14 At paragraph 5.25 

https://www.dpc.nsw.gov.au/assets/media-news/95/attachments/611c3861d7/Volume_1_-_Final_Report.pdf
https://www.dpc.nsw.gov.au/assets/media-news/95/attachments/611c3861d7/Volume_1_-_Final_Report.pdf
https://www.parliament.nsw.gov.au/Hansard/Pages/HansardResult.aspx#/docid/'HANSARD-1323879322-101944
https://www.parliament.nsw.gov.au/Hansard/Pages/HansardResult.aspx#/docid/'HANSARD-1323879322-101944
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Acting in concert 
 

The Electoral Funding Act also prohibits third-party campaigners from acting in concert with 
other persons to incur electoral expenditure that exceeds the applicable cap for the third-
party campaigner for the election15. In practice, this prevents third-party campaigners from 
joining or assisting other campaigns once their maximum cap has been reached, but does 
not prohibit third-party campaigners from acting in concert when below the applicable cap. 
 
The Act further provides that: 
 

a person acts in concert with another person if the person acts under an agreement 
(whether formal or informal) with the other person to campaign with the object, or 
principal object, of: 

(a)  having a particular party, elected member or candidate elected, or 

(b)  opposing the election of a particular party, elected member or 
candidate.16 

 
The legal advice sought by LGNSW found that the acting in concert provisions also affect 
how electoral expenditure is to be incurred and attributed for amounts that are below the 
cap. The advice noted that it is unclear how joint campaigns are to attribute expenditure, and 
that it is likely that such ambiguity will lead to third-party campaigners unintentionally 
exceeding the applicable caps and diminishing the integrity of the provision.17 
 

 
Recommendation 4: Ambiguous third-party campaigner provisions – including 
restrictions on acting in concert – must be amended to provide clarity, simplify compliance 
and ensure that the provisions do not unreasonably deter third-party campaigners from 
participating in the electoral process. 
 

 

Practical concerns with implementation and application of caps 
 
As currently set out in the Electoral Funding Act, the local government electoral expenditure 
caps present difficulties in terms of their implementation and application. 
 

Complexity of interpretation and reliance on non-legislated data sources 
 

The explanatory memorandum of the Electoral Funding Bill makes clear that the intended 
purpose of local government electoral expenditure caps is to create a regime similar to the 
existing electoral expenditure caps for State election regimes. If this purpose is to be 
achieved then the local government electoral caps must be as accessible, clear and 
reasonable as they are for State elections. Unfortunately, this is not the case.  
 
For NSW State elections, the electoral expenditure caps that apply for parties and 
candidates are clearly and simply set out in in section 29 of the Electoral Funding Act. An 
independent candidate for election to, for example, the NSW Legislative Assembly does not 

                                                           
15 Section 35 
16 Subsection 35(2) 
17 At paragraph 4.25 
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need to consult any source of information other than the Act to know that their electoral 
expenditure cap is $184,200.18 
 
For local government general elections, candidates need to first consult the Electoral 
Funding Act to find the formula that applies to their category of candidate (i.e. whether they 
are independent or endorsed by a party, grouped or ungrouped, running for mayor and 
councillor at same time or not). These formulas provide tiered expenditure caps based on 
the ward structure and number of enrolled electors in the LGA at the previous general 
election. A candidate must then locate and consult unspecified external (non-legislated) data 
sources to determine the ward structure of their LGA and the number of enrolled electors at 
the previous general election, so that they can apply the relevant formula to their 
circumstances, and establish the electoral expenditure cap that applies. 
 
Clearly, the electoral expenditure regime for local government candidates is significantly 
more complicated than the expenditure regime for NSW State candidates. 
 

Inaccuracy of NSW Government data sources 
 

As noted above, to determine their applicable electoral expenditure cap under the provisions 
of the Electoral Funding Act, candidates for election to local government elections require 
information on the ward structure of the LGA in which they are running, and the number of 
enrolled electors in their LGA or ward at the previous general election. Parties endorsing 
candidates in local government elections require information on the ward structure of the 
LGAs in which they endorse candidates for election.  
 
The following paragraphs detail the difficulty involved in sourcing this required information. 
 
Ward structure – data sources 
 

Quite reasonably, a candidate or party might expect to find information on the ward structure 
of LGAs in the Local Government Directory on the Office of Local Government website19. 
Indeed, while the Local Government Directory does purport to include information on the 
ward structure of LGAs, in practice the ward structure information is at times incorrect or out 
of date.20 As the Office of Local Government’s Local Government Directory is not a reliable 
source for this information, a candidate or party that relied on it to calculate electoral 
expenditure caps may end up inadvertently breaching the Electoral Funding Act’s caps.  
 
The NSW Electoral Commission publishes three sets of information that may be useful in 
determining the ward structure of an LGA for an upcoming election.  
 
Firstly, the NSW Electoral Commission publishes two official reports after each local 
government general election: a ‘main report’ containing an overall summary of all LGA 
elections and a ‘supplementary report’ containing individual reports for each LGA’s election 

                                                           
18 Or such other amount as adjusted for inflation in future years, as provided for by Schedule 1 of the 
Act.  
19 Office of Local Government, Local Government Directory, available at: 
https://www.olg.nsw.gov.au/local-government-directory  
20 For example, as at 7 September 2018 both Central Coast and Canterbury-Bankstown Councils are 
shown as being undivided, when in fact they both have five wards.  

https://www.olg.nsw.gov.au/local-government-directory
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(together, the ‘post-election reports’).21 Only the supplementary report contains details of the 
ward structure for each LGA at the time of the election. However, as noted earlier in this 
submission, the ward structure of an LGA can be changed following a referendum. The 
outcomes of any referenda held in LGAs are published in the main report. To determine the 
current ward structure of an LGA from the post-election reports, both the main and 
supplementary reports must be read together.  
 
Information availability is also complicated by the fact that section 296 of the Local 
Government Act 1993 permits councils to conduct their own elections and in 2016 five 
councils chose to do so, as did one further council in 2017. These elections were not 
conducted by the NSW Electoral Commission. For these LGAs, ward data is not available in 
the NSW Electoral Commission’s post-election reports.  
 
Secondly, the NSW Electoral Commission also publishes past results of elections through its 
Virtual Tally Room, sorted by LGA.22 By way of example, the page for City of Shellharbour’s 
2017 general election states that ‘City of Shellharbour is an undivided local government area 
and has no wards’ and also notes that two questions were put to referendum. Clicking 
through to get to the page on referenda results, it emerges that a referendum on dividing 
Shellharbour into wards was successfully passed, and so at the 2020 local government 
elections Shellharbour will be divided into wards.  
 
Thirdly, the NSW Electoral Commission also provides a series of local government 
resources, including a database of spreadsheets containing electoral roll statistics for all 
LGAs, for a selection of approximately 12 dates in each year dating back to 2007.23 These 
represent the date of extraction of the information from the Australian Electoral 
Commission’s electoral roll. Contained within the spreadsheet for each LGA is the ward 
structure of that LGA at the time of publication of the spreadsheet. 
 
Finally, each of the 128 LGAs in NSW have their own websites with varying formats, and 
these websites contain information on the ward structure of those LGAs. While this 
information is current and correct, it is contradicted by outdated or incorrect ward structure 
information hosted on NSW Government websites (as detailed above) and so may lead to 
further confusion.  
 
Number of enrolled electors at previous general election – data sources 
 

While the Office of Local Government’s Local Government Directory contains LGA 
population figures, it does not contain numbers of enrolled electors at the previous general 
election. Individual council websites similarly do not contain information on the numbers of 
enrolled electors at previous general elections. 
 
Again, the NSW Electoral Commission publishes three sets of information that contain 
numbers of enrolled electors in each LGA.  
 

                                                           
21 For 2017 post-election reports, see 
http://www.office.elections.nsw.gov.au/about_us/plans_and_reports/our_reports/local_government_el
ections_2017_reports  
22 For 2017 results, see http://pastvtr.elections.nsw.gov.au/LGE2017/results/index.htm  
23 NSW Electoral Commission, Council Area Statistics, accessed 4 September 2018, available at: 
https://roll.elections.nsw.gov.au/lg/ex35.  

http://www.office.elections.nsw.gov.au/about_us/plans_and_reports/our_reports/local_government_elections_2017_reports
http://www.office.elections.nsw.gov.au/about_us/plans_and_reports/our_reports/local_government_elections_2017_reports
http://pastvtr.elections.nsw.gov.au/LGE2017/results/index.htm
https://roll.elections.nsw.gov.au/lg/ex35
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Firstly, the NSW Electoral Commission’s post-election reports contain the number of enrolled 
electors in each LGA (including both the residential roll and the non-residential roll), but 
these reports do not provide the number of enrolled electors at the ward level. Practically 
speaking, this is not of consequence at the current time as the Electoral Funding Act’s 
threshold for determining electoral expenditure tiers is set at 200,000 electors, and there are 
no wards with more than 200,000 electors. Further, as noted above the post-election reports 
do not contain data for the LGAs that conducted their own elections. 
 
Secondly, the NSW Electoral Commission website’s Virtual Tally Room publishes numbers 
of enrolled electors at previous general elections, including per ward. Unfortunately, this 
information is at times incorrect and contradicts figures from the official post-election reports. 
For example, the Virtual Tally Room page for Ballina Shire Council states that the number of 
enrolled electors at the 2016 local government election was 64,83424, while the correct 
number of enrolled electors at that time, 32,417, is shown in the post-election report. More 
concerningly, the Virtual Tally Room page for Liverpool City Council states that the number 
of enrolled electors for the 2016 election was 261,07225, which is double the correct number 
of 130,536, as shown in the post-election report. The Liverpool City Council LGA directly 
elects its mayor. If a mayoral candidate were to rely on the NSW Electoral Commission’s 
incorrect higher enrolled elector figure – which is above the 200,000 elector threshold – the 
candidate may unwittingly exceed the electoral expenditure cap – and breach the provisions 
of the Electoral Funding Act.  
 
Further, while the Virtual Tally Room provides voting results for councils that have conducted 
their own elections, it does not provide numbers of enrolled electors for these LGAs.  
 
The third source of NSW Electoral Commission data on numbers of enrolled electors is 
contained in the local government resources database of spreadsheets26. However, for 
neither the 2016 nor the 2017 local government general elections is there a spreadsheet for 
the exact dates of the general elections, nor for the ‘closing date’ for the electoral roll which 
is 40 days earlier.27  Furthermore, these spreadsheets only contain information on residential 
roll electors, and not the non-residential roll electors who must also be included in the count 
of enrolled electors. While a candidate could seek to estimate the number of enrolled 
electors based on spreadsheet data from dates close to the election date, this poses 
problems where the addition of one enrolled elector may mean crossing the threshold to a 
higher tier electoral cap, creating an expenditure cap many thousands of dollars higher.  
 
In fact, if a candidate is seeking to stand in one of the six LGAs, which at the previous (2016 
or 2017) general elections conducted their own elections, it is not clear where the candidate 
can obtain accurate, publicly available data on enrolled elector numbers for their LGA. Thus, 
it is not clear what official data such a candidate could rely on to determine their applicable 
expenditure cap. 

                                                           
24 NSW Electoral Commission, Local Government Elections 2016 – Ballina Shire Council, available at: 
http://www.pastvtr.elections.nsw.gov.au/LGE2016/ballina-shire-council/index.htm [Accessed 7 
September 2018] 
25 NSW Electoral Commission, Local Government Elections 2016 – Liverpool City Council, available 
at: http://www.pastvtr.elections.nsw.gov.au/LGE2016/liverpool-city-council/index.htm, [accessed 7 
September 2018] 
26 NSW Electoral Commission, Council Area Statistics, accessed 4 September 2018, available at: 
https://roll.elections.nsw.gov.au/lg/ex35 
27 The Local Government (General) Regulation 2005 (clause 278) provides that the closing date in 
relation to an election or poll is the date of the fortieth day preceding the day for the election or poll. 
However, electors may continue to enrol up to and including Election Day. 

http://www.pastvtr.elections.nsw.gov.au/LGE2016/ballina-shire-council/index.htm
http://www.pastvtr.elections.nsw.gov.au/LGE2016/liverpool-city-council/index.htm
https://roll.elections.nsw.gov.au/lg/ex35
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At this point, it bears reiterating the ease with which candidates for the NSW Legislative 
Assembly can determine their electoral expenditure cap, by reference solely to the Electoral 
Funding Act: 
 

29(6)  For a State general election, the applicable cap for a candidate endorsed by a 
party for election to the Assembly is $122,900. 

29(7)  For a State general election, the applicable cap for a candidate not endorsed 
by any party for election to the Assembly is $184,200.  

 

Evidently, the information needed to understand the caps that apply to NSW State 
legislature candidates is readily available and clearly set out within the Electoral Funding Act 
itself. 
 
In contrast, local government expenditure caps are far more complex, and require a reliance 
on external NSW Government websites and information, which may be confusing, 
inaccessible, unavailable or, as demonstrated above, contradictory and incorrect.  
 

 
Recommendation 5: Local government electoral expenditure caps must be clearly and 
completely provided for within the Electoral Funding Act (whether within the body of the 
Act, a Schedule to the Act or in a Regulation) and should not require calculation based on 
external data sources.  
 

 

Impact of expenditure caps on local government elections 
 

Democracy, integrity and fairness 
 

The legal advice sought by LGNSW has highlighted and summarised a number of concerns 
with the adequacy of the Act’s local government electoral expenditure caps, including that: 
 

• The Act drastically skews electoral expenditure in LGAs and does not establish a fair 
electoral expenditure regime, as its formula: 

o Fails to account for varying sizes of each LGA; 

o Burdens candidates in larger electorates by restricting the funds available to 
them in pursuing their campaigns, particularly in comparison to elections in 
smaller LGAs; 

o Does not provide equal expenditure that is proportionate to the electors or LGAs, 
even in electorates in similar areas and of similar sizes; 

o Allocates significantly higher per capita spending per enrolled electors in smaller 
LGAs than in larger LGAs; 

o Does not allow  adequate funding for campaigns in more populated LGAs and 
where it is typically more expensive to run campaigns; 

o Does not reasonably reflect the expenses of running a campaign in larger 
metropolitan LGAs; 

o Creates the potential for prohibitively high spending expectations for independent 
candidates in smaller electorates and may result in a situation where 
independent candidates cannot afford to participate in the electoral process. 
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• The Act incentivises and creates a loophole for candidates to stand for election as 
mayor in order to access a higher electoral expenditure cap, diluting the integrity of 
mayoral elections. 

• Third-party campaigner provisions create unfair expenditure schemes where funds 
are insufficient to effectively participate in the electoral process, and may make joint 
campaigns between third-party campaigners unfeasible.28  

 
The legal advice concludes that: 
 

the provisions of the Act discussed in this advice do not further the objectives 
identified in section 3 of the Act and it has failed to establish a regime that is fair and 
equitable to all registered voters across New South Wales. In our opinion, the 
provisions of the Act are therefore contrary to the objectives set out in section 3 of 
the Act.29 

 
This submission has also detailed examples of the inconsistent, unclear and inequitable 
formulation and operation of the Electoral Funding Act’s caps on local government electoral 
expenditure. The distorted expenditure arrangements mean that in some LGAs political 
communication between candidates, parties, third-party campaigners and electors will be 
more available than in others. In LGAs with higher expenditure caps on a per-elector basis, 
voters will have more information at hand to assist them in making decisions while exercising 
their democratic right, while electors in smaller neighbouring LGAs may have less 
information. 
 
This submission further provides examples of the confusing, incorrect and contradictory 
NSW Government data on which candidates and parties are seemingly expected to rely to 
determine applicable expenditure caps. If a candidate were to rely on flawed NSW 
Government information in good faith, the candidate may unintentionally breach expenditure 
caps. In these circumstances the candidate’s lack of awareness of the breach may be a 
reasonable defence to prosecution.30 Nonetheless, the democratic process is compromised 
where some candidates for election incorrectly operate under a higher cap than their 
opponents based on overly complicated legislation and NSW Government data that is 
inaccurate or inaccessible. 
 

Participation 
 

This submission has detailed practical concerns with the implementation and application of 
caps, noting the complexity and inaccessibility of determining electoral expenditure caps for 
parties, candidates and third-party campaigners in local government elections. 
 
The NSW Parliamentary Counsel’s Office drafting practice document on plain language 
states that: 
 

Legislation should be able to be understood with a minimum of effort by its users. To 
this end, drafters should always try to draft with the needs of intended users of 
legislation in mind. This is the first principle of effective plain legal drafting. Further 
principles relate more specifically to effective communication through logical and 

                                                           
28 At paragraph 6.3 
29 At paragraph 6.4 
30 Electoral Funding Act 2018, subsection 145(1) 
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practical organisation of material, simple sentence construction, careful choice of 
words and practical physical design.31 

 
While the case could be made that the Electoral Funding Act meets these drafting standards 
for NSW State legislature expenditure caps, this is certainly not the case for local 
government electoral expenditure caps. 
 
The NSW Government, through the Office of Local Government, has recognised that some 
demographics are under-represented on councils in NSW. These include women, Aboriginal 
and Torres Strait Islander people, people from culturally and linguistically diverse 
backgrounds, people with a disability and young people. In response, the Office of Local 
Government has developed a range of resources aimed at increasing the representation of 
diverse communities.32 
 
LGNSW and the Office of Local Government have also co-developed the Collaborate NSW 
resource, to support the inclusion of Aboriginal communities in council decision-making, 
service development and delivery. Collaborate NSW aims to encourage more Aboriginal and 
Torres Strait Islanders to stand for council election.33  
 
Unfortunately, despite the earlier work of LGNSW and the Office of Local Government in 
encouraging democratic participation, the complexity and inaccessibility involved in 
determining local government electoral expenditure caps under the Electoral Funding Act is 
likely to have the opposite effect – deterring potential candidates from standing for election.  
 
As noted above, the inequitable caps may also result in a situation where prohibitively high 
spending expectations mean that independent candidates cannot afford to effectively 
campaign  where they are significantly outspent by better-resourced candidates, especially 
in smaller electorates with higher caps on a per-elector basis. 
 
It is notable that while councils are the sphere of government closest to the community, the 
electoral expenditure regime for local government is now the most complex to decipher and 
with which to comply. Further to this, local government is the only sphere of government 
without access to public funding of election campaigns. 
 
To encourage participation and promote compliance, local government electoral expenditure 
caps should be clearly provided for in the Act – as they are for state government elections. 
Local government candidates should not be required to pull together extraneous pieces of 
information from inconsistent, unclear, inaccessible and – at times – incorrect sources to 
determine the applicable expenditure caps.  
 

 
Recommendation 6: The local government electoral expenditure cap regime should be 
accessible to its potential users to encourage broad electoral participation in the sphere of 
government closest to the community. 
 

                                                           
31 NSW Parliamentary Counsel’s Office, Drafting practice document 2 – Plain language policy, May 
2017, available at: https://www.legislation.nsw.gov.au/dp2-pco_plain_language_policy.pdf  
32 NSW Office of Local Government, Become a councilor – Stand for your community guides, 
available at: https://www.olg.nsw.gov.au/public/my-local-council/become-a-councillor [accessed 7 
September 2018].  
33 Collaborate NSW, Stand for your community, available at: http://collaboratensw.org/for-
communities/stand-for-your-community/ [accessed 7 September 2018] 

https://www.legislation.nsw.gov.au/dp2-pco_plain_language_policy.pdf
https://www.olg.nsw.gov.au/public/my-local-council/become-a-councillor
http://collaboratensw.org/for-communities/stand-for-your-community/
http://collaboratensw.org/for-communities/stand-for-your-community/
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PART B – Whether the number of enrolled electors in a 
ward or local government area is the best method to 
calculate expenditure caps 

There is clearly a link between the number of electors in an LGA and the amount of funding 
required to support advertising and to effectively campaign in that LGA. Yet the Electoral 
Funding Act creates a situation where the electoral expenditure permitted per-elector is 
substantially higher in a number of smaller LGAs than in more populous LGAs, as outlined 
throughout this submission. 
 
If the number of enrolled electors were more effectively worked into the calculation of local 
government expenditure caps, or if there were a maximum or minimum per-elector cap, it is 
likely that the expenditure caps would establish a fairer and more reasonable electoral 
expenditure regime. 
 
The Electoral Funding Act relies on a precise threshold of ‘200,000 enrolled electors at the 
previous general election’ in its formula for determining local government expenditure caps. 
The enrolment of just one further elector could result in an expenditure cap that is thousands 
of dollars greater at the next election.  
 
Precise thresholds require precise data from precise points in time. This submission 
highlights the current challenges in obtaining such precise enrolled elector data to enable 
calculation of expenditure caps. Should additional thresholds be introduced to provide for 
more responsive caps that genuinely separate LGAs and wards into different tiers, the 
precision of this data will become all the more important. 
 
The electoral roll for each LGA or ward is a composite roll, made up of the residential roll, 
the non-residential roll and the roll of occupiers and rate paying lessees. While the NSW 
Electoral Commission prepares the residential roll for each LGA or ward, it is the 
responsibility of each council’s general manager to prepare the latter two rolls.34 
 
The Local Government Act requires wards in the same LGA to have similar numbers of 
enrolled electors – within 10 per cent of every other ward in the LGA.35 Relying solely on the 
number of enrolled electors in a ward to determine expenditure caps could plausibly result in 
an inequitable scenario where one ward was marginally above a threshold, resulting in 
substantially higher expenditure caps for candidates in that ward at the next general election. 
Meanwhile other wards within the same LGA may be marginally below the threshold, and so 
candidates for these wards would be restricted to a lower expenditure cap. This scenario 
suggests while elector numbers may be part of the method for determining expenditure 
caps, a more nuanced approach that also considers other elements may be preferable.  
 
Conversely, the Electoral Funding Act determines third-party campaigner expenditure caps 
for local government without any reference to the number of enrolled electors in an LGA, 
resulting in the inequitable arrangements outlined earlier in this submission. Introducing the 
use of enrolled elector numbers in determining third-party campaigner caps may result in 
more reasonable and equitable outcomes. 
 

                                                           
34 Local Government Act 1993, sections 298-301 
35 Local Government Act 1993, section 211 
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Ultimately, it is LGNSW’s view that the Committee should consider a range of variables in 
determining the most appropriate method for calculating local government expenditure caps. 
Further, the NSW Government must engage in genuine consultation of proposed 
expenditure cap models, to avoid inconsistencies and inequitable outcomes. 
 

 

Recommendation 7: The Committee (or NSW Government) should consider the 
following variables in determining the most appropriate method for local government 
expenditure caps for parties, candidates and third-party campaigners: 

(a) The geographic size of the council 
(b) The number of electors within the council 
(c) Whether or not the council is divided into wards 
(d) Whether the mayor of the council is directly elected 
(e) Whether the council is a metropolitan or non-metropolitan council 
(f) The number of councillors 
(g) The different categories of council identified by the Local Government 

Remuneration Tribunal36 (note that these categories take into account some of the 
elements above) 

(h) Whether there should be minimum and maximum caps for wards or LGAs on a 
per-elector basis 

(i) Whether candidates are endorsed by a registered political party contesting an 
election in one LGA or in multiple LGAs 

(j) Whether candidates are nominating as a group or as individuals 
(k) Whether candidates have nominated for election as a mayor and as a councillor 
(l) Whether candidates should be subject to a single cap, or there should be separate 

caps for groups and individual candidates. 
 

Recommendation 8: That the Committee (or NSW Government) model proposals for all 
128 councils, including outlining what each of the proposed expenditure caps would 
amount to on a per-elector basis, to avoid extreme or inequitable outcomes.  
 

Recommendation 9: That there be a reasonable period of public exhibition and 
consultation of the proposals, to allow stakeholders the opportunity to provide feedback 
and highlight any further irregularities.  
 

Recommendation 10: That amendments be made to the Electoral Funding Act well in 
advance of the 2020 local government elections, to allow for certainty, consistency and 
fair and equitable elections.  
 

                                                           
36 The Local Government Remuneration Tribunal (LGRT) reports to the Minister for Local Government 
by 1 May each year as to its determination of categories of councils and the maximum and minimum 
amounts of fees to be paid to mayors, councillors, and chairpersons and members of county councils. 
In doing so, the LGRT reviews the criteria that apply to the categories of councils and the allocation of 
councils into those categories. The LGRT stated in its most recent report that ‘the categories 
differentiate councils on the basis of their geographic location with councils grouped as either 
metropolitan or non-metropolitan. With the exception of Principal CBD and Major CBD, population is 
the predominant criterion to determine categorisation. Other common features of councils within those 
categories are also broadly described. These criteria have relevance when population alone does not 
adequately reflect the status of one council compared to others with similar characteristics. In some 
instances the additional criteria will be sufficient enough to warrant the categorisation of a council into 
a group with a higher indicative population range.’ Local Government Remuneration Tribunal, Annual 
Report and Determination, 17 April 2018, available at: 
https://www.remtribunals.nsw.gov.au/ArticleDocuments/210/2018-Annual%20Determination-
LGRT.pdf.aspx 

https://www.remtribunals.nsw.gov.au/ArticleDocuments/210/2018-Annual%20Determination-LGRT.pdf.aspx
https://www.remtribunals.nsw.gov.au/ArticleDocuments/210/2018-Annual%20Determination-LGRT.pdf.aspx
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PART C – Whether the current divisions around the 
number of enrolled electors on which the expenditure cap 
is calculated are adequate 

As outlined in this submission, although the Electoral Funding Act purports to differentiate 
local government electoral expenditure caps based on a threshold of 200,000 enrolled 
electors, in reality this threshold is almost meaningless as there are no wards, and no 
undivided LGAs, with more than 200,000 electors. As such, all wards and all LGAs in NSW 
sit within the same, lower tier of local government electoral expenditure – regardless of their 
variance in size and structure. Further, none of the three LGAs with greater than 200,000 
electors directly elect their mayors, and so the only time the higher tier would be triggered is 
for a by-election in Blacktown, Canterbury-Bankstown and Central Coast.  
 
Consideration of the recommendations to improve electoral expenditure caps, as set out in 
this submission, must necessarily take into account measures to improve the divisions on 
which expenditure caps are calculated in the Electoral Funding Act.  
 

 
Recommendation 11: The current divisions around the number of enrolled electors 
should be reconsidered in accordance with recommendations made throughout this 
submission. 
 

 

Conclusion 

Local government supports a move to clearer, cleaner elections at all spheres of 
government, but the Electoral Funding Act fails to provide this. As outlined throughout this 
submission, it is clear that the Act requires sensible amendment well in advance of the 2020 
local government elections to avoid adverse impacts on democracy, fairness and the 
manner in which campaigns are able to be run. 
 
LGNSW welcomes the Committee’s consideration of the recommendations made in this 
submission and would be pleased to provide further information or clarification to the 
Committee as required. 
 
For further information on this submission please contact
or at  
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Recommendations summary    Attachment A 
 
Recommendation 1: The formula for determining local government expenditure caps must 
be more fairly and consistently structured, in a manner that accounts for varying elector 
numbers in LGAs and other relevant characteristics of the LGA. 
 
Recommendation 2: Expenditure caps for mayoral candidates should be structured in a 
way that does not create incentives for all candidates to stand for election as mayor in order 
to access a higher expenditure cap.  
 
Recommendation 3: Electoral expenditure caps for third-party campaigners must be set at 
a level, or levels, that allow for genuine engagement with electors in LGAs of different sizes. 
 
Recommendation 4: Ambiguous third-party campaigner provisions – including restrictions 
on acting in concert – must be amended to provide clarity, simplify compliance and ensure 
that the provisions do not unreasonably deter third-party campaigners from participating in 
the electoral process. 
 
Recommendation 5: Local government electoral expenditure caps must be clearly and 
completely provided for within the Electoral Funding Act (whether within the body of the Act, 
a Schedule to the Act or in a Regulation) and should not require calculation based on 
external data sources.  
 
Recommendation 6: The local government electoral expenditure cap regime should be 
accessible to its potential users to encourage broad electoral participation in the sphere of 
government closest to the community. 
 
Recommendation 7: The Committee (or NSW Government) should consider the following 
variables in determining the most appropriate method for local government expenditure caps 
for parties, candidates and third-party campaigners: 

(a) The geographic size of the council 

(b) The number of electors within the council 

(c) Whether or not the council is divided into wards 

(d) Whether the mayor of the council is directly elected 

(e) Whether the council is a metropolitan or non-metropolitan council 

(f) The number of councillors 

(g) The different categories of council identified by the Local Government Remuneration 
Tribunal (note that these categories take into account some of the elements above) 

(h) Whether there should be minimum and maximum caps for wards or LGAs on a per-
elector basis 

(i) Whether candidates are endorsed by a registered political party contesting an 
election in one LGA or in multiple LGAs 

(j) Whether candidates are nominating as a group or as individuals 

(k) Whether candidates have nominated for election as a mayor and as a councillor 

(l) Whether candidates should be subject to a single cap, or there should be separate 
caps for groups and individual candidates. 
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Recommendation 8: That the Committee (or NSW Government) model proposals for all 
128 councils, including outlining what each of the proposed expenditure caps would amount 
to on a per-elector basis, to avoid extreme or inequitable outcomes.  
 
Recommendation 9: That there be a reasonable period of public exhibition and consultation 
of the proposals, to allow stakeholders the opportunity to provide feedback and highlight any 
further irregularities.  
 
Recommendation 10: That amendments be made to the Electoral Funding Act well in 
advance of the 2020 local government elections, to allow for certainty, consistency and fair 
and equitable elections.  
 
Recommendation 11: The current divisions around the number of enrolled electors should 

be reconsidered in accordance with recommendations made throughout this submission. 
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